City of Big Bear Lake
CITY OF BIG BEAR LAKE
CITY COUNCIL AND FIRE PROTECTION DISTRICT BOARD OF DIRECTORS
SPECIAL JOINT MEETING NOTICE
DECEMBER 5, 2012
To:

Mayor Bill Jahn
Mayor Pro Tern Jay Obernolte
Councilmember David Caretto
Councilmember Liz Harris
Councilmember Rick Herrick
Fire Board Members
City Manager
Fire Chief
City Attorney
Division Managers
Radio — KBHR
The Grizzly

NOTICE IS HEREBY GIVEN, that the City Council and Fire Protection District Board of
Directors will conduct a Special Joint Meeting on Wednesday, December 5, 2012, at 2:00 p.m.,
at 39707 Big Bear Boulevard, Big Bear Lake, California; said meeting being called pursuant to
Section 54956 of the Government Code of the State of California for the purpose of considering
the following matters:
Public Communications: Any member of the public is entitled to speak only on items
listed on the agenda.
Discussion/Action Item

1. REPLACEMENT BENEFITS PLAN AND MEMORANDUM OF
UNDERSTANDING WITH THE COUNTY OF SAN BERNARDINO
Council and Board consideration of adopting respective resolutions
establishing a Replacement Benefits Plan and adopting a Memorandum of
Understanding between the City of Big Bear Lake and the County of San
Bernardino and a Memorandum of Understanding between the Big Bear
Lake Fire Protection District and the County of San Bernardino.

CITY COUNCIL

PAGE 2
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I hereby certify under penalty of perjury, under the laws of the State of California, that the foregoing notice
was posted in accordance with the applicable legal requirements. Dated this 30thday of November, 2012.

Cheri A. Haggerty, Deputy City Clerk

City of Big Bear Lake
CITY COUNCIL AND
FIRE PROTECTION DISTRICT BOARD OF DIRECTORS
SPECIAL JOINT MEETING
AGENDA
DECEMBER 5, 2012
Meeting Time: 2:00 p.m.
Meeting Place: 39707 Big Bear Blvd., Big Bear Lake (Hofert Hall)

OPEN SESSION
PLEDGE OF ALLEGIANCE
ROLL CALL
PUBLIC COMMUNICATIONS: Any member of the public is entitled to speak only on items
listed on the agenda.
DISCUSSION/ACTION ITEM
1. REPLACEMENT BENEFITS PLAN AND MEMORANDUM OF
UNDERSTANDING WITH THE COUNTY OF SAN BERNARDINO
Council and Board consideration of adopting respective resolutions
establishing a Replacement Benefits Plan and adopting a Memorandum of
Understanding between the City of Big Bear Lake and the County of San
Bernardino and a Memorandum of Understanding between the Big Bear
Lake Fire Protection District and the County of San Bernardino.
ADJOURNMENT
The City of Big Bear Lake wishes to make all of its public meetings accessible to the public. if you need
special assistance to participate in this meeting, please contact the City Clerk's Office at (909) 866-5831.
Notification 48 hours prior to the meeting will enable the City to make reasonable arrangements to
ensure accessibility to this meeting.

AGENDA REPORT
Item No.

PoRNTO)
MEETING DATE:

December 5, 2012

TO:

Honorable Mayor and Members of the City Council
Chairperson and Members of the Fire Board

FROM:

Jeff Mathieu, City Manager

PREPARED BY:

Kathleen Smith, Chief Operations Officer

SUBJECT:

REPLACEMENT BENEFITS PLAN AND MEMORANDUM OF
UNDERSTANDING WITH THE COUNTY OF SAN
BERNARDINO

BACKGROUND
The City of Big Bear Lake and Big Bear Lake Fire Protection District contract with the
San Bernardino County Employees' Retirement Association (SBCERA) to allow
participation of regular, benefitted employees in their retirement system. SBCERA is
working to sort through the particulars related to AB 340, the Public Employees' Pension
Reform Act of 2013 (PEPRA). As they find areas that need immediate attention they are
notifying us (Attachment A). One issue that needs immediate attention is the City of Big
Bear Lake's and Big Bear Lake Fire Protection District's Replacement Benefits Program
that we need to put in place prior to January 1, 2013.
At the regular City Council meeting on November 27, 2012, the City Council/Fire Board
received an overview of setting up a replacement benefit plan. They requested that the
item be brought back for further discussion.
DISCUSSION
Federal Limitations on Benefits Paid by SBCERA:
Federal law imposes a benefit cap on retirement benefits pursuant to Internal Revenue
Code (IRC) section 415(b). This section establishes the maximum amount of pension
benefits SBCERA is allowed to pay an individual in any one year. The maximum benefit
for calendar year 2012 is limited to $205,000 for someone retiring between the ages of 62
and 65, but this amount is actuarially reduced for benefits beginning before age 62 and
benefits to a participant who has less than 10 years of participation in SBCERA.
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The normal retirement age for current miscellaneous employees is 55 years of age with a
benefit factor of 2% per year of service. The resulting annual benefit cannot exceed $205,000
if the employee retires on or after age 62. However, a miscellaneous employee delaying
retirement until 62 would receive an actuarially adjusted benefit factor of 2.366%. A
miscellaneous employee retiring earlier than 62 would have the maximum benefit limitation
actuarially adjusted to a figure lower than $205,000.
The normal retirement age for current safety employees is 50 years of age with a benefit factor
of 3% per year of service. A safety employee retiring with less than 15 years of service in law
enforcement, firefighting or as an EMT, will also have their maximum benefit limitation
actuarially adjusted.
However, IRC section 415(m) permits public employers to adopt a replacement benefits plan
for those retired employees whose retirement allowance is limited by IRC section 415(b) for
the purpose paying out the benefit limited by IRC section 415(b). For your reference attached
is IRC section 415 (Attachment B). The relevant sections are (b) and (m) which are
highlighted for your convenience.
While it is highly unlikely that a future retired District or City Employee could ever have their
retirement allowance limited by Section 415(b), it is prudent for the City and District to adopt a
replacement benefits plan on or before December 31, 2012 for the reasons stated below.
State Law Requires that 1937 Act Agencies Adopt a Replacement Benefits Plan:
The California Government Code requires agencies participating in a 1937 Act plan, such as
SBCERA, to provide a replacement benefits plan to replace earned retirement benefits that
may be limited by IRC section 415(b). Pursuant to Government Code Section 31899.4
(Attachment C) "Each county and district shallprovide a program to replace the benefits that
are limited by Section 415 of the Internal Revenue Code for members whose retirement
benefits are limited by Section 415 and cannot be fully maximized pursuant to Section 31538.
The replacement benefits program shall provide benefits that, together with the benefits
provided by the retirement system, are the same as, and may not exceed the benefits that would
be paid by the retirement system but for the application of the limits of Section 415."
Neither the City nor the District have a replacement benefits plan. Before PEPRA, having a
plan was not a priority unless we had someone retiring who was affected by the IRC section
415(b).
Effect of PEPRA (Pension Reform) on Obligation to Adopt a Replacement Benefits Plan:
One of the pension reform measures in PEPRA provides that a public employer that does not
offer a replacement benefits plan prior to January 1, 2013, cannot offer such a plan for any
employee, including existing employees, or on after January 1, 2013. In other words, if the
City or the District does not adopt a replacement benefits plan on or before December 31,
2012, state law will preclude both the City and District from adopting a replacement benefits
plan on or after January 1, 2013. In addition, no employees hired on or after January 1, 2013
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may participate in a replacement benefits plan even if the public employer has adopted a
replacement benefits plan before January 1, 2013. There is no ambiguity or clarification
needed with respect to this provision of PEPRA. Therefore, we do not anticipate any changes
or clarifications to this provision of PEPRA before the end of the year.
If the City and District Decide not to Adopt a Replacement Benefits Plan, the Obligation to Pay
Benefits Limited by Section 415(b) Remains and Offset Ability will be Lost:
Failure to adopt a replacement benefits plan by the City or the District would expose the City
or the District to future liability by any retired employee whose retirement allowance is limited
by section 415(b). The courts have definitively ruled that the right to a pension benefit that has
been earned and accrued by a public employee is a vested right which cannot be impaired.
Thus, even though federal law limits the amount of benefits, state law makes it mandatory that
the City and District adopt a replacement benefits plan to pay retirement benefits, already
earned and accrued, for any retired employee whose benefits are limited by IRC section
415(b). As a result, if the City or District fail to adopt a replacement benefits plan and the
retirement benefit of any current employee is subsequently limited by IRC section 415(b), the
City or District will still have to pay the excess benefit.
In addition, Section 7 (Districts) of the MOU between the County of San Bernardino and
SBCERA provides that contributions to SBCERA of any "district" participating in the
County's replacement benefits plan will be adjusted to take into account payments made
pursuant to the replacement benefits plan, in accordance with recommendations by the
SBCERA actuary. This provision is pursuant to Government Code section 31899.4(d) and is
not unique to the preceding MOU. Whether or not an adjustment to the City or District's
contributions to SBCERA are recommended by the SBCERA actuary, the fact is that the
opportunity for any adjustments will not materialize if a replacement benefit plan is not
adopted.
The County of San Bernardino's Replacement Benefits Plan:
The County of San Bernardino has offered to assist employers in the administration of their
Replacement Benefit Plan (Plan). The Plan is administered by San Bernardino County to
ensure a seamless process for the employee and there is no charge to administer the Plan (see
fiscal impact). The Plan ensures that City and District employees will receive the entire
retirement benefit which they would earn in their retirement system and which the City or
District would already have paid for.
The Withdrawal provisions of the proposed MOU between the County and the City and
District provide that a voluntary withdrawal will not be permitted within the first 5 years of the
City and District's election to participate in the Plan. Thereafter, a voluntary withdrawal is
possible so long as the City or District pays to the County all amounts that would be payable
by the County to retired employees of the City or District that will continue to benefit from the
Plan even after withdrawal by the City or District, and they agree to indemnify and hold
harmless the County and other districts participating in the Plan solely as a result of the City or
District's withdrawal from the Plan. This essentially means that the City or District will
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indemnify the County and participating districts if any retired employee of the City or District
decides to sue the County and participating districts for the City or District's failure to pay for
the benefits limited by section 415(b).
FISCAL IMPACT
There is no anticipated fiscal impact if the Plan is adopted. While Government Code Section
31899.4 provides that City or District payments for benefits due from the Replacement
Benefits Plan are offset against City or District required contributions to SBCERA, the amount
of this adjustment is determined by the SBCERA actuary subject to applicable actuarial
assumptions. Therefore, while we expect that City or District participation in the Plan will be
cost neutral, there might be some costs to the City or District if the actuarial assumptions result
in reduced adjustments. However, these costs, if any, will be attributed to pension benefits that
will have been earned and vested and, therefore, are necessary costs. Further, no payments
will be due under the Plan unless, and until, a City or District employee accrues pension
benefits in excess of the IRC Section 415(b) limits. The County will not charge any
administrative fees for the City's or District's participation in the Plan.
RECOMMENDATION
It is recommended the City Council adopt Resolution No. 2012-VC, A Resolution of the City
Council of the City of Big Bear Lake, County of San Bernardino, State of California establishing a
Replacement Benefits Plan and adopting the Memorandum of Understanding between the City of
Big Bear Lake and the County of San Bernardino.
It is further recommended the Fire Board adopt Resolution No. FP 2012-XX, A Resolution of the
Fire Board of the Big Bear Lake Fire Protection District, County of San Bernardino, State of
California establishing a Replacement Benefits Plan and adopting the Memorandum of
Understanding between the Big Bear Lake Fire Protection District and the County of San
Bernardino.
Attachment: A,

SBCERA letter dated October 31, 2012

B.

Title 26. Internal Revenue Code section 415

C.

Government Code Section 31899.4(a)

D.

Resolution No. 2012-XX
MOU between City of Big Bear Lake and County of San Bernardino
MOU between County of San Bernardino and San Bernardino County
Employees Retirement Association
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E.

Resolution No. FP 2012-XX
MOU between Big Bear Lake Fire Protection District and County of San
Bernardino
MOU between County of San Bernardino and San Bernardino County
Employees Retirement Association

ATTACHMENT A

San Bemardno
County Employees' Retirement Association

October 31, 2012

Mr. Jeff Mathieu, City Manager
City of Big Bear Lake
P.O. Box 10000
Big Bear Lake, CA 92315
RE: Replacement Benefits Plan

Dear Mr. Mathieu:
SBCERA is working diligently to sort through the particulars related to AB 340, the Public
Employees' Pension Reform Act of 2013 (PEPRA) which is effective January 1, 2013. In the
coming weeks, we will be providing additional information related to this legislation. In the
meantime, there is one issue we want to bring to your attention immediately regarding a
replacement benefits program that you should consider putting in place prior to
January 1, 2013.
The Internal Revenue Service (IRS) imposes a benefit cap on retirement benefits pursuant to
Internal Revenue Code section 415(b). This section establishes the maximum amount of
pension benefits SBCERA is allowed to pay an individual in any one year. The amount of
benefit for calendar year 2013 is limited to $205,000, but this amount is reduced depending on
the member's age, if the member retired prior to age 62. If a retiree is entitled to a benefit over
the limited amount, the employer pays the excess amount under a Replacement Benefits
Plan. Note: SBCERA adjusts the contributions required to be made by a county or district to
the extent that benefits are payable under a replacement benefits program.
Pursuant to Government Code section 31899.4, "Each county and district shall provide a
program to replace the benefits that are limited by Section 415 of the Internal Revenue Code
for members whose retirement benefits are limited by Section 415 and cannot be fully
maximized pursuant to Section 31538. The replacement benefits program shall provide
benefits that, together with the benefits provided by the retirement system, are the same as,
and may not exceed, the benefits that would be paid by the retirement system but for the
application of the limits of Section 415."
PEPRA terminates all replacement benefit programs for new employees hired on or after
January 1, 2013, and prohibits an employer or pension fund from administering any similar
arrangement to circumvent the IRS rules. Existing replacement benefit programs cannot be
expanded to include any employee groups not already covered by the plan before
January 1, 2013.
According to our records, you do NOT have a Replacement Benefits Plan. If you do not create
a plan prior to January 1, 2013, then your current employees, hired before January 1, 2013,
348 W. Hospitality Lane, Third Floor 1 San Bernardino, CA 92415-0014 I 1.877.722.3721 E p.909.885.7980 I f.909.885.7446 I

www.sbcera.org

Replacement Benefits Plan
October 31, 2012
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will not receive the benefits of this program should their retirement benefits be limited in the
future. If you choose to create a plan prior to January 1, 2013, please provide us a copy to
ensure we administer the appropriate benefits.
Note: The County of San Bernardino has offered to assist employers in the administration of
their Replacement Benefits Plan. If you are interested in additional information regarding this
service, please contact Lori Goldman, Employee Benefits Manager for the County of San
Bernardino at (909) 387-6053.
If you have any questions regarding a Replacement Benefits Plan, please feel free to contact
Julie Underwood, Chief of Fiscal Services at (909) 885-7980.
Sincerely,

Norman L. Ruggles
Chief Executive Officer
SBCERA
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UNITED STATES CODE SERVICE
Copyright 0 2012 Matthew Bender & Company, Inc.
a member of the LexisNexis Group (TM)
All rights reserved.
*** Current through PL 112-196, approved 10/19/12 * *
TITLE 26. INTERNAL REVENUE CODE
SUBTITLE A. INCOME TAXES
CHAPTER 1. NORMAL TAXES AND SURTAXES
SUBCHAPTER D. DEFERRED COMPENSATION, ETC.
PART I. PENSION, PROFIT-SHARING, STOCK BONUS PLANS, ETC.
SUBPART B. SPECIAL RULES
Go to the United States Code Service Archive Directory
26 USCS § 415
415. Limitations on benefits and contributions under qualified plans.
(a) General rule.
(1) Trusts. A trust which is a part of a pension, profit- sharing, or stock bonus plan shall not constitute a qualified
trust under section 401(a) [26 USCS § 401(a)] if-(A) in the case of a defined benefit plan, the plan provides for the payment of benefits with respect to a participant
which exceed the limitation of subsection (b), or
(B) in the case of a defined contribution plan, contributions and other additions under the plan with respect to any
participant for any taxable year exceed the limitation of subsection (c).
(2) Section applies to certain annuities and accounts. In the case of
(A) an employee annuity plan described in section 403(a) [26 USCS § 403(a)],
(B) an annuity contract described in section 403(b) [26 USCS ,c 403(b)], or
(C) a simplified employee pension described in section 408(k) [26 USCS § 408(k)1,
such a contract, plan, or pension shall not be considered to be described in section 403(a), 403(b), or 408(k) [26 USCS
§ 403(a), 403(b), or 408(k)], as the case may be, unless it satisfies the requirements of subparagraph (A) or
subparagraph (B) of paragraph (1), whichever is appropriate, and has not been disqualified under subsection (g). In the
case of an annuity contract described in section 403(b) [26 USCS § 403(b)], the preceding sentence shall apply only to
the portion of the annuity contract which exceeds the limitation of subsection (b) or the limitation of subsection (c),
whichever is appropriate.
(b) Limitation for defined benefit plans.
(1) In general. Benefits with respect to a participant exceed the limitation of this subsection if, when expressed as an
annual benefit (within the meaning of paragraph (2)), such annual benefit is greater than the lesser of-(A) $ 160,000, or
(B) 100 percent of the participant's average compensation for his high 3 years.
(2) Annual benefit.
(A) In general. For purposes of paragraph (1), the term "annual benefit" means a benefit payable annually in the
form of a straight life annuity (with no ancillary benefits) under a plan to which employees do not contribute and under
which no rollover contributions (as defined in sections 402(c), 403(a)(4), 403(b)(8), 408(d)(3), and 457(e)(16) [26
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USCS §§ 402(c), 403(a)(4), 403(b)(8), 408(d)(3), and 457(e)(16)]) are made.

(B) Adjustment for certain other forms of benefit. lithe benefit under the plan is payable in any form other than the
form described in subparagraph (A), or if the employees contribute to the plan or make rollover contributions (as
defined in sections 402(c), 403(a)(4), 403(b)(8), 408(d)(3), and 457(e)(16) [26 USCS §§ 402(c), 403(a)(4), 403(b)(8),
408(d)(3), and 457(e)(16))), the determinations as to whether the limitation described in paragraph (1) has been satisfied
shall be made, in accordance with regulations prescribed by the Secretary, by adjusting such benefit so that it is
equivalent to the benefit described in subparagraph (A). For purposes of this subparagraph, any ancillary benefit which
is not directly related to retirement income benefits shall not be taken into account; and that portion of any joint and
survivor annuity which constitutes a qualified joint and survivor annuity (as defined in section 417 [26 USCS § 417])
shall not be taken into account.
(C) Adjustment to $ 160,000 limit where benefit begins before age 62. If the retirement income benefit under the
plan begins before age 62, the determination as to whether the $ 160,000 limitation set forth in paragraph (1)(A) has
been satisfied shall be made, in accordance with regulations prescribed by the Secretary, by reducing the limitation of
paragraph (1)(A) so that such limitation (as so reduced) equals an annual benefit (beginning when such retirement
income benefit begins) which is equivalent to a $ 160,000 annual benefit beginning at age 62.
(D) Adjustment to $ 160,000 limit where benefit begins after age 65. If the retirement income benefit under the plan
begins after age 65, the determination as to whether the $ 160,000 limitation set forth in paragraph (1)(A) has been
satisfied shall be made, in accordance with regulations prescribed by the Secretary, by increasing the limitation of
paragraph (1)(A) so that such limitation (as so increased) equals an annual benefit (beginning when such retirement
income benefit begins) which is equivalent to a $ 160,000 annual benefit beginning at age 65.
(B) Limitation on certain assumptions.
(i) For purposes of adjusting any limitation under subparagraph (C) and, except as provided in clause (ii), for
purposes of adjusting any benefit under subparagraph (B), the interest rate assumption shall not be less than the greater
of 5 percent or the rate specified in the plan.
(ii) For purposes of adjusting any benefit under subparagraph (B) for any form of benefit subject to section
417(e)(3) [26 USCS § 417(e)(3)), the interest rate assumption shall not be less than the greatest of-(I) 5.5 percent,
(II) the rate that provides a benefit of not more than 105 percent of the benefit that would be provided if the
applicable interest rate (as defined in section 417(e)(3) [26 USCS § 417(e)(3)]) were the interest rate assumption, or
(III) the rate specified under the plan.
(iii) For purposes of adjusting any limitation under subparagraph (D), the interest rate assumption shall not be
greater than the lesser of 5 percent or the rate specified in the plan.
(iv) For purposes of this subsection, no adjustments under subsection (d)(1) shall be taken into account before the
year for which such adjustment first takes effect.
(v) For purposes of adjusting any benefit or limitation under subparagraph (B), (C), or (D), the mortality table
used shall be the applicable mortality table (within the meaning of section 417(e)(3)(B) [26 USCS § 417(e)(3)(B)]).
(vi) In the case of a plan maintained by an eligible employer (as defined in section 408(p)(2)(C)(i) [26 USCS §
408(p)(2)(C)(i))), clause (ii) shall be applied without regard to subclause (II) thereof.
(F) [Deleted]
(G) Special limitation for qualified police or firefighters. In the case of a qualified participant, subparagraph (C) of
this paragraph shall not apply.
(H) Qualified participant defined. For purposes of subparagraph (G), the term "qualified participant" means a
participant-(i) in a defined benefit plan which is maintained by a State, Indian tribal government (as defined in section
7701(a)(40) [26 USCS § 7701(a)(40))), or any political subdivision thereof,
(ii) with respect to whom the period of service taken into account in determining the amount of the benefit under
such defined benefit plan includes at least 15 years of service of the participant-(I) as a full-time employee of any police department or fire department which is organized and operated by the
State, Indian tribal government (as so defined), or any political subdivision maintaining such defined benefit plan to
provide police protection, firefighting services, or emergency medical services for any area within the jurisdiction of
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such State, Indian tribal government (as so defined), or any political subdivision, or
(II) as a member of the Armed Forces of the United States.
(1) Exemption for survivor and disability benefits provided under governmental plans. Subparagraph (C) of this
paragraph and paragraph (5) shalt not apply to-(i) income received from a governmental plan (as defined in section 414(d) [26 USCS § 414(d)]) as a pension,
annuity, or similar allowance as the result of the recipient becoming disabled by reason of personal injuries or sickness,
Or
(ii) amounts received from a governmental plan by the beneficiaries, survivors, or the estate of an employee as the
result of the death of the employee.
(3) Average compensation for high 3 years. For purposes of paragraph (1), a participant's high 3 years shalt be the
period of consecutive calendar years (not more than 3) during which the participant had the greatest aggregate
compensation from the employer. In the case of an employee within the meaning of section 401(c)(1) [26 USCS §
401(c)(1)], the preceding sentence shall be applied by substituting for "compensation from the employer" the following:
"the participants earned income (within the meaning of section 401(0(2) [26 USCS § 401(c)(2)] but determined
without regard to any exclusion under section 911 [26 USCS § 911])".
(4) Total annual benefits not in excess of $ 10,000. Notwithstanding the preceding provisions of this subsection, the
benefits payable with respect to a participant under any defined benefit plan shall be deemed not to exceed the
limitation of this subsection if-(A) the retirement benefits payable with respect to such participant under such plan and under all other defined
benefit plans of the employer do not exceed $ 10,000 for the plan year, or for any prior plan year, and
(B) the employer has not at any time maintained a defined contribution plan in which the participant participated.
(5) Reduction for participation or service of less than 10 years.
(A) Dollar limitation. In the case of an employee who has less than 10 years of participation in a defined benefit
plan, the limitation referred to in paragraph (1)(A) shall be the limitation determined under such paragraph (without
regard to this paragraph) multiplied by a fraction-(i) the numerator of which is the number of years (or part thereof) of participation in the defined benefit plan of
the employer, and
(ii) the denominator of which is 10,
(B) Compensation and benefits limitations. The provisions of subparagraph (A) shall apply to the limitations under
paragraphs (1)(B) and (4), except that such subparagraph shalt be applied with respect to years of service with an
employer rather than years of participation in a plan.
(C) Limitation on reduction. In no event shall subparagraph (A) or (B) reduce the limitations referred to in
paragraphs (1) and (4) to an amount less than 1/10 of such limitation (determined without regard to this paragraph).
(D) Application to changes in benefit structure. To the extent provided in regulations, subparagraph (A) shall be
applied separately with respect to each change in the benefit structure of a plan.
(6) Computation of benefits and contributions. The computation of
(A) benefits under a defined contribution plan, for purposes of section 401(a)(4) [26 USCS § 401(a)(4)],
(B) contributions made on behalf of a participant in a defined benefit plan, for purposes of section 401(a)(4) [26
USCS § 401(a)(4)], and
(C) contributions and benefits provided for a participant in a plan described in section 414(k) [26 USCS§ 414(k)],
for purposes of this section
shall not be made on a basis inconsistent with regulations prescribed by the Secretary.
(7) Benefits under certain collectively bargained plans. For a year, the limitation referred to in paragraph (1)(B) shall
not apply to benefits with respect to a participant under a defined benefit plan (other than a multiemployer plan)-(A) which is maintained for such year pursuant to a collective bargaining agreement between employee
representatives and one or more employers,
(B) which, at all times during such year, has at least 100 participants,
(C) under which benefits are determined solely by reference to length of service, the particular years during which
service was rendered, age at retirement, and date of retirement,
(D) which provides that an employee who has at least 4 years of service has a nonforfeitable right to 100 percent of
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his accrued benefit derived from employer contributions, and
(E) which requires, as a condition of participation in the plan, that an employee complete a period of not more than
60 consecutive days of service with the employer or employers maintaining the plan.
This paragraph shall not apply to a participant whose compensation for any 3 years during the 10-year period
immediately preceding the year in which he separates from service exceeded the average compensation for such 3 years
of all participants in such plan. This paragraph shall not apply to a participant for any period for which he is a
participant under another plan to which this section applies which is maintained by an employer maintaining this plan.
For any year for which the paragraph applies to benefits with respect to a participant, paragraph (1)(A) and subsection
(d)(1)(A) shall be applied with respect to such participant by substituting one-half the amount otherwise applicable for
such year under paragraph (1)(A) for "$ 160,000".
(8) Social security retirement age defined. For purposes of this subsection, the term "social security retirement age"
means the age used as the retirement age under section 216(1) of the Social Security Act [42 USCS § 416(0], except that
such section shall be applied-(A) without regard to the age increase factor, and
(B) as if the early retirement age under section 216(1)(2) of such Act [92 USCS § 416(1)(2)] were 62.
(9) Special rule for commercial airline pilots.
(A) In general. Except as provided in subparagraph (B), in the case of any participant who is a commercial airline
pilot, if, as of the time of the participant's retirement, regulations prescribed by the Federal Aviation Administration
require an individual to separate from service as a commercial airline pilot after attaining any age occurring on or after
age 60 and before age 62, paragraph (2)(C) shall be applied by substituting such age for age 62.
(B) Individuals who separate from service before age 60. If a participant described in subparagraph (A) separates
from service before age 60, the rules of paragraph (2)(C) shall apply.
(10) Special rule for State, Indian tribal, and local government plans.
(A) Limitation to equal accrued benefit. In the case of a plan maintained for its employees by any State or political
subdivision thereof, or by any agency or instrumentality of the foregoing, or a governmental plan described in the last
sentence of section 414(d) [26 USCS § 414(d)] (relating to plans of Indian tribal governments), the limitation with
respect to a qualified participant under this subsection shall not be less than the accrued benefit of the participant under
the plan (determined without regard to any amendment of the plan made after October 14, 1987).
(B) Qualified participant. For purposes of this paragraph, the term "qualified participant" means a participant who
first became a participant in the plan maintained by the employer before January 1, 1990.
(C) Election.
(i) In general. This paragraph shall not apply to any plan unless each employer maintaining the plan elects before
the close of the 1st plan year beginning after December 31, 1989, to have this subsection (other than paragraph (2)(G))
[sic].
(ii) Revocation of election. An election under clause (i) may be revoked not later than the last day of the third plan
year beginning after the date of the enactment of this clause [enacted Aug. 20, 1996]. The revocation shall apply to all
plan years to which the election applied and to all subsequent plan years. Any amount paid by a plan in a taxable year
ending after the revocation shall be includible in income in such taxable year under the rules of this chapter [26 USCS
§§ / et seq.] in effect for such taxable year, except that, for purposes of applying the limitations imposed by this section,
any portion of such amount which is attributable to any taxable year during which the election was in effect shall be
treated as received in such taxable year.
(11) Special limitation rule for governmental and multiemployer plans. In the case of a governmental plan (as defined
in section 414(d) [26 USCS § 414(d)]) or a multiemployer plan (as defined in section 414(f) [26 USCS § 414(f)]),
subparagraph (B) of paragraph (1) shall not apply. Subparagraph (B) of paragraph (1) shall not apply to a plan
maintained by an organization described in section 3121(w)(3)(A) [26 USCS § 312100(3)(A)] except with respect to
highly compensated benefits. For purposes of this paragraph, the term "highly compensated benefits" means any
benefits accrued for an employee in any year on or after the first year in which such employee is a highly compensated
employee (as defined in section 414(q) [26 USCS § 414(q)]) of the organization described in section 3121(w)(3)(A) [26
USCS § 3121(w)(3)(A)]. For purposes of applying paragraph (1)(13) to highly compensated benefits, all benefits of the
employee otherwise taken into account (without regard to this paragraph) shall be taken into account.
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(c) Limitation for defined contribution plans.
(1) In general. Contributions and other additions with respect to a participant exceed the limitation of this subsection
if, when expressed as an annual addition (within the meaning of paragraph (2)) to the participant's account, such annual
addition is greater than the lesser of-(A) $ 40,000, or
(B) 100 percent of the participant's compensation.
(2) Annual addition. For purposes of paragraph (1), the term "annual addition" means the sum for any year of-(A) employer contributions,
(B) the employee contributions, and
(C) forfeitures.
For the purposes of this paragraph, employee contributions under subparagraph (8) are determined without regard to
any rollover contributions (as defined in sections 402(c), 403(a)(4), 403(b)(8), 408(d)(3), and 457(e)(16) [26 USCS §§
402(c), 403(a)(4), 403(b)(8), 408(0(3), and 457(e)(16)]) without regard to employee contributions to a simplified
employee pension which are excludable from gross income under section 408(k)(6) [26 USCS § 408(k) (6)].
Subparagraph (B) of paragraph (1) shall not apply to any contribution for medical benefits (within the meaning of
section 419A(f)(2) [26 USCS § 419,40(2)]) after separation from service which is treated as an annual addition.
(3) Participant's compensation. For purposes of paragraph (1)-(A) In general. The term "participant's compensation" means the compensation of the participant from the employer
for the year.
(B) Special rule for self- employed individuals. In the case of an employee within the meaning of section 401(c)(1)
j26 USCS § 401(c)(1)], subparagraph (A) shall be applied by substituting "the participant's earned income (within the
meaning of section 401(c)(2) [26 USCS § 401(c) (2)] but determined without regard to any exclusion under section 911
[26 USCS § 911])" for "compensation of the participant from the employer".
(C) Special rules for permanent and total disability. In the case of a participant in any defined contribution plan-(i) who is permanently and totally disabled (as defined in section 22(e)(3) [26 USCS § 22(e)(3)]),
(ii) who is not a highly compensated employee (within the meaning of section 414(q) j26 USCS § 414(q)]), and
(iii) with respect to whom the employer elects, at such time and in such manner as the Secretary may prescribe, to
have this subparagraph apply,
the term "participant's compensation" means the compensation the participant would have received for the year if
the participant was paid at the rate of compensation paid immediately before becoming permanently and totally
disabled. This subparagraph shall apply only if contributions made with respect to amounts treated as compensation
under this subparagraph are nonforfeitable when made. If a defined contribution plan provides for the continuation of
contributions on behalf of all participants described in clause (i) for a fixed or determinable period, this subparagraph
shall be applied without regard to clauses (ii) and (iii).
(D) Certain deferrals included. The term "participant's compensation" shall include-(i) any elective deferral (as defined in section 402(g)(3) [26 USCS § 402(g)(3)]), and
(ii) any amount which is contributed or deferred by the employer at the election of the employee and which is not
includible in the gross income of the employee by reason of section 125, 132()(4), or 457 [26 USCS § 125, 1320(4), or
457].
(E) Annuity contracts. In the case of an annuity contract described in section 403(b) [26 USCS § 403(b)], the term
"participant's compensation" means the participant's includible compensation determined under section 403(b)(3) [26
USCS ,¢ 403(b)(3)].
(4) [Deleted]
(5) [Repealed.]
(6) Special rule for employee stock ownership plans. If no more than one-third of the employer contributions to an
employee stock ownership plan (as described in section 4975(e)(7) [26 USCS § 4975(e) (7)]) for a year which are
deductible under paragraph (9) of section 404(a) [26 USCS § 404(a)] are allocated to highly compensated employees
(within the meaning of section 414(q) [26 USCS § 414(q)]), the limitations imposed by this section shall not apply to-(A) forfeitures of employer securities (within the meaning of section 409 [26 USCS § 409]) under such an employee
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stock ownership plan if such securities were acquired with the proceeds of a loan (as described in section 404(a)(9)(A)
[26 USCS § 404(a)(9)(A)D, or
(B) employer contributions to such an employee stock ownership plan which arc deductible under section
404(a)(9)(B) [26 USCS § 404(a)(9)(B)] and charged against the participants account.
The amount of any qualified gratuitous transfer (as defined in section 664(g)(1) [26 USCS§ 664(g)(1)]) allocated to a
participant for any limitation year shall not exceed the limitations imposed by this section, but such amount shall not be
taken into account in determining whether any other amount exceeds the limitations imposed by this section.
(7) Special rules relating to church plans.
(A) Alternative contribution limitation.
(i) In general, Notwithstanding any other provision of this subsection, at the election of a participant who is an
employee of a church or a convention or association of churches, including an organization described in section
414(c)(3)(B)(ii) [26 USCS § 414(e)(3)(B)(ii)], contributions and other additions for an annuity contract or retirement
income account described in section 403(b) [26 USCS § 403(b)] with respect to such participant, when expressed as an
annual addition to such participants account, shall be treated as not exceeding the limitation of paragraph (1) if such
annual addition is not in excess of $ 10,000.
(ii) $ 40,000 aggregate limitation. The total amount of additions with respect to any participant which may be
taken into account for purposes of this subparagraph for all years may not exceed $ 40,000.
(B) Number of years of service for duly ordained, commissioned, or licensed ministers or lay employees. For
purposes of this paragraph-(i) all years of service by-(1) a duly ordained, commissioned, or licensed minister of a church, or
(II) a lay person,
as an employee of a church, a convention or association of churches, including an organization described in
section 414(e)(3)(B)(ii) [26 USCS ,¢ 414(e)(3)(B)(ii)], shall be considered as years of service for 1 employer, and
(ii) all amounts contributed for annuity contracts by each such church (or convention or association of churches)
or such organization during such years for such minister or lay person shall be considered to have been contributed by 1
employer.
(C) Foreign missionaries. In the case of any individual described in subparagraph (B) performing services outside
the United States, contributions and other additions for an annuity contract or retirement income account described in
section 403(b) [26 USCS § 403(b)] with respect to such employee, when expressed as an annual addition to such
employee's account, shall not be treated as exceeding the limitation of paragraph (1) if such annual addition is not in
excess of $ 3,000. This subparagraph shall not apply with respect to any taxable year to any individual whose adjusted
gross income for such taxable year (determined separately and without regard to community property laws) exceeds $
17,000.
(ID) Annual addition. For purposes of this paragraph, the term "annual addition" has the meaning given such term by
paragraph (2).
(E) Church, convention or association of churches. For purposes of this paragraph, the terms "church" and
"convention or association of churches" have the same meaning as when used in section 414(e) [26 USCS § 414(e)].
(d) Cost-of-living adjustments.
(1) In general. The Secretary shall adjust annually-(A) the $ 160,000 amount in subsection (b)(1)(A),
(B) in the case of a participant who separated from service, the amount taken into account under subsection
(b)(1)(B), and
(C) the $ 40,000 amount in subsection (c)(I)(A),
for increases in the cost-of-living in accordance with regulations prescribed by the Secretary.
(2) Method. The regulations prescribed under paragraph (1) shall provide for-(A) an adjustment with respect to any calendar year based on the increase in the applicable index for the calendar
quarter ending September 30 of the preceding calendar year over such index for the base period, and
(B) adjustment procedures which are similar to the procedures used to adjust benefit amounts under section
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215(i)(2)(A) of the Social Security Act [42 USCS § 415(i)(2)(A)].
(3) Base period. For purposes of paragraph (2)-(A) $ 160,000 amount. The base period taken into account for purposes of paragraph (1)(A) is the calendar quarter
beginning July 1, 2001.
(B) Separations after December 31, 1994. The base period taken into account for purposes of paragraph (1)(B) with
respect to individuals separating from service with the employer after December 31, 1994, is the calendar quarter
beginning July 1 of the calendar year preceding the calendar year in which such separation occurs.
(C) Separations before January 1, 1995. The base period taken into account for purposes of paragraph (1)(B) with
respect to individuals separating from service with the employer before January 1, 1995, is the calendar quarter
beginning October 1 of the calendar year preceding the calendar year in which such separation occurs.
(D) $ 40,000 amount. The base period taken into account for purposes of paragraph (1)(C) is the calendar quarter
beginning July 1, 2001.
(4) Rounding.
(A) $ 160,000 amount. Any increase under subparagraph (A) of paragraph (1) which is not a multiple of $ 5,000
shall be rounded to the next lowest multiple of $ 5,000. This subparagraph shall also apply for purposes of any
provision of this title that provides for adjustments in accordance with the method contained in this subsection, except
to the extent provided in such provision.
(B) $ 40,000 amount. Any increase under subparagraph (C) of paragraph (1) which is not a multiple of $ 1,000 shall
be rounded to the next lowest multiple of $ 1,000.
(e) [Repealed]
(f) Combining of plans.
(1) In general. For purposes of applying the limitations of subsections (b) and (c)-(A) all defined benefit plans (whether or not terminated) of an employer are to be treated as one defined benefit
plan, and
(B) all defined contribution plans (whether or not terminated) of an employer are to be treated as one defined
contribution plan.
(2) Exception for multiemployer plans. Notwithstanding paragraph (1) and subsection (g), a multiemployer plan (as
defined in section 414(f) [26 USCS ,¢ 414(1)]) shall not be combined or aggregated-(A) with any other plan which is not a multiemployer plan for purposes of applying subsection (b)(1)(B) to such
other plan, or
(B) with any other multiemployer plan for purposes of applying the limitations established in this section.
(g) Aggregation of plans. Except as provided in subsection (f)(3), the Secretary, in applying the provisions of this
section to benefits or contributions under more than one plan maintained by the same employer, and to any trusts,
contracts, accounts, or bonds referred to in subsection (a)(2), with respect to which the participant has the control
required under section 414(b) or (c), as modified by subsection (h), shall, under regulations prescribed by the Secretary,
disqualify one or more trusts, plans, contracts, accounts, or bonds, or any combination thereof until such benefits or
contributions do not exceed the limitations contained in this section. In addition to taking into account such other factors
as may be necessary to carry out the purposes of subsection (f), the regulations prescribed under this paragraph shall
provide that no plan which has been terminated shall be disqualified until all other trusts, plans, contracts, accounts, or
bonds have been disqualified.
(h) 50 percent control. For purposes of applying subsections (b) and (c) of section 414 [26 USCS § 414] to this section,
the phrase "more than 50 percent" shall be substituted for the phrase "at least 80 percent" each place it appears in
section 1563(a)(1) [26 USCS ,¢ 1563(a)(1)].
(1) Records not available for past periods. Where for the period before January 1, 1976, or (if later) the first day of the
first plan year of the plan, the records necessary for the application of this section are not available, the Secretary may
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by regulations prescribe alternative methods for determining the amounts to be taken into account for such period.
(j) Regulations; definition of year. The Secretary shall prescribe such regulations as may be necessary to carry out the
purposes of this section, including, but not limited to, regulations defining the term "year" for purposes of any provision
of this section,
(k) Special rules.
(1) Defined benefit plan and defined contribution plan. For purposes of this title, the term "defined contribution plan"
or "defined benefit plan" means a defined contribution plan (within the meaning of section 414(i) [26 USCS § 414(i)])
or a defined benefit plan (within the meaning of section 414(j) [26 USCS § 414Q)]), whichever applies, which is-(A) a plan described in section 401(a) [26 USCS § 401(a)] which includes a trust which is exempt from tax under
section 501(a) [26 USCS § 501(a)],
(B) an annuity plan described in section 403(a) [26 USCS ,¢ 403(a)],
(C) an annuity contract described in section 403(b) [26 USCS § 403(b)], or
(D) a simplified employee pension.
(2) Contributions to provide cost-of-living protection under defined benefit plans.
(A) In general. In the case of a defined benefit plan which maintains a qualified cost-of-living arrangement-(i) any contribution made directly by an employee under such an arrangement shall not be treated as an annual
addition for purposes of subsection (c), and
(ii) any benefit under such arrangement which is allocable to an employer contribution which was transferred from
a defined contribution plan and to which the requirements of subsection (c) were applied shall, for purposes of
subsection (b), be treated as a benefit derived from an employee contribution (and subsection (c) shall not again apply to
such contribution by reason of such transfer).
(B) Qualified cost-of-living arrangement defined. For purposes of this paragraph, the term "qualified cost-of-living
arrangement" means an arrangement under a defined benefit plan which-(i) provides a cost-of-living adjustment to a benefit provided under such plan or a separate plan subject to the
requirements of section 412, and
(ii) meets the requirements of subparagraphs (C), (0), (E), and (F) and such other requirements as the Secretary
may prescribe.
(C) Determination of amount of benefit. An arrangement meets the requirement of this subparagraph only if the
cost-of-Iiving adjustment of participants is based-(I) on increases in the cost-of-living after the annuity starting date, and
(ii) on average cost-of-living increases determined by reference to I or more indexes prescribed by the Secretary,
except that the arrangement may provide that the increase for any year will not be less than 3 percent of the retirement
benefit (determined without regard to such increase).
(D) Arrangement elective; time for election. An arrangement meets the requirements of this subparagraph only if it
is elective, it is available under the same terms to all participants, and it provides that such election may at least be made
in the year in which the participant-(i) attains the earliest retirement age under the defined benefit plan (determined without regard to any requirement
of separation from service), or
(ii) separates from service.
(E) Nondiscrimination requirements. An arrangement shall not meet the requirements of this subparagraph if the
Secretary finds that a pattern of discrimination exists with respect to participation.
(F) Special rules for key employees.
(i) In general. An arrangement shall not meet the requirements of this paragraph if any key employee is eligible to
participate.
(ii) Key employee. For purposes of this subparagraph, the term "key employee" has the meaning given such term
by section 416(i)(1) [26 USCS § 416(i)(1)], except that in the case of a plan other than a top-heavy plan (within the
meaning of section 416(g) [26 USCS § 416(g)]), such term shall not include an individual who is a key employee solely
by reason of section 416(i)(l)(A)(i) [26 USCS § 416(1)(1)(1)(1)].
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(3)Repayments of cashouts under governmental plans. In the case of any repayment of contributions (including
interest thereon) to the governmental plan with respect to an amount previously refunded upon a forfeiture of service
credit under the plan or under another governmental plan maintained by a State or local government employer within
the same State, any such repayment shall not be taken into account for purposes of this section.
(4) Special rules for sections 403(b) and 408. For purposes of this section, any annuity contract described in section
403(b) [26 USCS § 403(b)] for the benefit of a participant shall be treated as a defined contribution plan maintained by
each employer with respect to which the participant has the control required under subsection (b) or (c) of section 414
[26 USCS § 414] (as modified by subsection (h)). For purposes of this section, any contribution by an employer to a
simplified employee pension plan for an individual for a taxable year shall be treated as an employer contribution to a
defined contribution plan for such individual for such year.
(1) Treatment of certain medical benefits.
(1) In general. For purposes of this section, contributions allocated to any individual medical benefit account which is
part of a pension or annuity plan shall be treated as an annual addition to a defined contribution plan for purposes of
subsection (c). Subparagraph (B) of subsection (c)(1) shall not apply to any amount treated as an annual addition under
the preceding sentence.
(2) Individual medical benefit account. For purposes of paragraph (1), the term "individual medical benefit account"
means any separate account-(A)which is established for a participant under a pension or annuity plan, and
(B) from which benefits described in section 401(h) [26 USCS § 401(h)] are payable solely to such participant, his
spouse, or his dependents.
(m) Treatment of qualified governmental excess benefit arrangements.
(1) Governmental plan not affected. In determining whether a governmental plan (as defined in section 414(d) [26
USCS § 414(d)]) meets the requirements of this section, benefits provided under a qualified governmental excess
benefit arrangement shall not be taken into account. Income accruing to a governmental plan (or to a trust that is
maintained solely for the purpose of providing benefits under a qualified governmental excess benefit arrangement) in
respect of a qualified governmental excess benefit arrangement shall constitute income derived from the exercise of an
essential governmental function upon which such governmental plan (or trust) shall be exempt from tax under section
115 [26 USCS § 115].
(2) Taxation of participant. For purposes of this chapter [26 USCS § 1 et seq.]-(A) the taxable year or years for which amounts in respect of a qualified governmental excess benefit arrangement
are includible in gross income by a participant, and
(B) the treatment of such amounts when so includible by the participant,
shall be determined as if such qualified governmental excess benefit arrangement were treated as a plan for the
deferral of compensation which is maintained by a corporation not exempt from tax under this chapter [26 USCS §§ 1 et
seq.] and which does not meet the requirements for qualification under section 401 [26 USCS § 401].
(3) Qualified governmental excess benefit arrangement. For purposes of this subsection, the term "qualified
governmental excess benefit arrangement" means a portion of a governmental plan if-(A)such portion is maintained solely for the purpose of providing to participants in the plan that part of the
participant's annual benefit otherwise payable under the terms of the plan that exceeds the limitations on benefits
imposed by this section,
(B) under such portion no election is provided at any time to the participant (directly or indirectly) to defer
compensation, and
(C) benefits described in subparagraph (A) are not paid from a trust forming a part of such governmental plan unless
such trust is maintained solely for the purpose of providing such benefits.
(n) Special rules relating to purchase of permissive service credit.
(1) In general. If a participant makes I or more contributions to a defined benefit governmental plan (within the
meaning of section 414(d) [26 USCS § 414(d)]) to purchase permissive service credit under such plan, then the
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requirements of this section shall be treated as met only if-(A) the requirements of subsection (b) are met, determined by treating the accrued benefit derived from all such
contributions as an annual benefit for purposes of subsection (b), or
(B) the requirements of subsection (c) are met, determined by treating all such contributions as annual additions for
purposes of subsection (c).
(2) Application of limit. For purposes of-(A) applying paragraph (1)(A), the plan shall not fail to meet the reduced limit under subsection (b)(2)(C) solely by
reason of this subsection, and
(B) applying paragraph (1)(B), the plan shall not fail to meet the percentage limitation under subsection (c)(1)(B)
solely by reason of this subsection.
(3) Permissive service credit. For purposes of this subsection-(A) In general. The term "permissive service credit" means service credit-(i) recognized by the governmental plan for purposes of calculating a participant's benefit under the plan,
(ii) which such participant has not received under such governmental plan, and
(iii) which such participant may receive only by making a voluntary additional contribution, in an amount
determined under such governmental plan, which does not exceed the amount necessary to fund the benefit attributable
to such service credit.
Such term may include service credit for periods for which there is no performance of service, and, notwithstanding
clause (ii), may include service credited in order to provide an increased benefit for service credit which a participant is
receiving under the plan.
(B) Limitation on nonqualified service credit. A plan shall fail to meet the requirements of this section if-(i) more than 5 years of nonqualified service credit are taken into account for purposes of this subsection, or
(ii) any nonqualified service credit is taken into account under this subsection before the employee has at least 5
years of participation under the plan.
(C) Nonqualified service credit. For purposes of subparagraph (B), the term "nonqualified service credit" means
permissive service credit other than that allowed with respect to-(i) service (including parental, medical, sabbatical, and similar leave) as an employee of the Government of the
United States, any State or political subdivision thereof, or any agency or instrumentality of any of the foregoing (other
than military service or service for credit which was obtained as a result of a repayment described in subsection (k)(3)),
(ii) service (including parental, medical, sabbatical, and similar leave) as an employee (other than as an employee
described in clause (i)) of an educational organization described in section 170(b)(1)(A)(ii) [26 USCS §
170(b)(1)(A)(11)] which is a public, private, or sectarian school which provides elementary or secondary education
(through grade 12), or a comparable level of education, as determined under the applicable law of the jurisdiction in
which the service was performed,
(iii) service as an employee of an association of employees who are described in clause (i), or
(iv) military service (other than qualified military service under section 414(u) [26 USCS § 414(u)]) recognized by
such governmental plan.
In the case of service described in clause (i), (ii), or (iii), such service will be nonqualified service if recognition of
such service would cause a participant to receive a retirement benefit for the same service under more than one plan.
(13) Special rules for trustee-to-trustee transfers. In the case of a trustee-to-trustee transfer to which section
403(b)(13)(A) or 457(e)(17)(A) [26 USCS § 403(b)(13)(4) or 457(e)(17)(A)] applies (without regard to whether the
transfer is made between plans maintained by the same employer)—
(i) the limitations of subparagraph (B) shall not apply in determining whether the transfer is for the purchase of
permissive service credit, and
(ii) the distribution rules applicable under this title to the defined benefit governmental plan to which any amounts
are so transferred shall apply to such amounts and any benefits attributable to such amounts.
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§ 31899.4. (Operative term contingent) Replacement benefits program for benefits limited by Internal Revenue

Code § 415
(a) Each county and district shall provide a program to replace the benefits that are limited by Section 415 of the
Internal Revenue Code for members whose retirement benefits are limited by Section 415 and cannot be fully
maximized pursuant to Section 31538. The replacement benefits program shall provide benefits that, together with the
benefits provided by the retirement system, are the same as, and may not exceed, the benefits that would be paid by the
retirement system but for the application of the limits of Section 415. Notwithstanding the foregoing, the county or
district may modify its replacement benefits program and may add, modify, or eliminate any replacement benefits, as
necessary, to carry out the purpose of this chapter. A replacement benefit may not be reduced if the reduction would
impair the vested rights of any person.

(b)Each county shall establish and administer its own replacement benefits program for members whose retirement
benefits are limited by Section 415 of the Internal Revenue Code.
(c) A county may, pursuant to a contract with a district, agree to administer the district's replacement benefits
program for the district's members whose retirement benefits are limited by Section 415 of the Internal Revenue Code.
The county may charge each district a reasonable fee for administering the district's program and the county and district
may agree on any other conditions relating to that administration. If a district does not contract with the county to
administer its replacement benefits program, it shall establish and administer its own replacement benefits program.
(d) Upon the recommendation of the retirement system's actuary, and in accordance with its obligation to
recommend county and district contribution rates under Sections 31453 and 31453.5, the board shall adjust the
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contributions required to be made by a county or district to the extent that benefits are payable under a replacement
benefits program of that county or district.
(e) The county, and any district that establishes and administers its own program, shall enact an ordinance or
prescribe regulations or other written documentation setting forth the terms of its replacement benefits program.
(f) Notwithstanding any other provision of this chapter, a county of the first class, as defined in Section 28020, as
amended by Chapter 1204 of the Statutes of 1971, and Section 28022, as amended by Chapter 43 of the Statutes of
1961, is not required to provide replacement benefits to any member under this section if that member participates in
General Plan F or Safety Plan F under Article 2.1 (commencing with Section 31510) of Chapter 3.
HISTORY:
Added Stats 2003 eh 520 § 12 (AB 1585).
NOTES:
Editor's Notes
For operative term of section, see Gov C § 31899.7.
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ATTACHMENT D

RESOLUTION NO. 2012-XX
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF BIG BEAR
LAKE, CALIFORNIA, ESTABLISHING A REPLACEMENT BENEFITS
PLAN AND ADOPTING A MEMORANDUM OF UNDERSTANDING
WITH THE COUNTY OF SAN BERNARDINO
WHEREAS, retirement benefits are provided to employees of San Bernardino County (hereafter
identified as "County") and the City of Big Bear Lake (hereafter identified as "City") by the San
Bernardino County Employees' Retirement Association (hereafter identified as "SBCERA"), and
WHEREAS, the amount of benefits that can be provided to SBCERA members is limited by
Section 415(b) of the Internal Revenue Code ("Code"), and
WHEREAS, California Government Code Section 31899.4 enacted by Assembly Bill 1585
effective January 1, 2003 requires the City to provide a replacement benefits plan to replace
benefits limited by section 415(b) of the Code, and
WHEREAS, the Code also explicitly provides that an employer can establish a replacement
benefits plan for SBCERA members whose benefits are limited by Section 415(b) in order to
replace the retirement benefits that cannot be paid by SBCERA, and
WHEREAS, such a replacement benefits plan is used by many other entitles, in both the private
and public sector, to replace benefits limited by section 415(b), and
WHEREAS, newly enacted California Government Code Section 7522.43 permits the City to
maintain a replacement benefits plan for employees first hired prior to January 1, 2013 so long as
the plan is also adopted prior to January 1, 2013, and prohibits new employees hired by the City
on or after January 1, 2013 from participating in such replacement benefits plan, and
WHEREAS, it would be to the benefit of the City's employees to ensure that all of its members
receive the entire retirement benefits which they would earn under SBCERA but for the limits of
the Code, and
WHEREAS, the most efficient way for the City to provide replacement benefits is to participate
in a replacement benefits plan that is established by the County, sharing the cost thereof, and
WHEREAS, it is appropriate for the County and the City to enter into a memorandum of
understanding setting out the responsibilities of the County and the City with respect to such a
plan, and
WHEREAS, the County has provided to the City the County's Replacement Benefits Plan, and
the memorandum of understanding between the County and SBCERA, a copy of each which is
attached hereto.

NOW, THEREFORE, BE IT RESOLVED, that the City of Big Bear Lake hereby establishes a
Replacement Benefits Plan and adopts the Memorandum of Understanding with the County of
San Bernardino to administer the plan, to be effective November 26, 2012.

PASSED, APPROVED AND ADOPTED this
AYES:
NOES:
ABSENT:
ABSTAIN:

W. E. Jahn, Mayor
Al I EST:

Cheri A. Haggerty, Deputy City Clerk

day of

, 2012.

MEMORANDUM OF UNDERSTANDING
BETWEEN THE COUNTY OF SAN BERNARDINO AND
CITY OF BIG BEAR LAKE
REGARDING THE SAN BERNARDINO COUNTY
REPLACEMENT BENEFITS PLAN
WHEREAS, retirement benefits are provided to employees of San Bernardino
County (hereafter identified as "County") and the City of Big Bear Lake (hereafter
identified as "City") by the San Bernardino County Employees' Retirement
Association (hereafter identified as "SBCERA"), and
WHEREAS, the amount of benefits that can be provided to SBCERA
members is limited by Section 415(b) of the Internal Revenue Code ("Code"), and
WHEREAS, California Government Code Section 31899.4 enacted by
Assembly Bill 1585 effective January 1, 2003 requires the provision of a replacement
benefit plan to replace benefits limited by section 415(b) of the Code, and

WHEREAS, the Code also explicitly provides that an employer can establish
a replacement benefits plan for SBCERA members whose benefits are limited by
Section 415(b) in order to replace the retirement benefits that cannot be paid by
SBCERA, and
WHEREAS, such a replacement benefits plan is used by many other entitles,
in both the private and public sector, to replace benefits limited by section 415(b),
and
WHEREAS, it would be to the benefit of the City employees to ensure that all
of its members receive the entire retirement benefits which they would earn under
SBCERA but for the limits of the Code, and
WHEREAS, the most efficient way for the City to provide replacement
benefits is to participate in a replacement benefits plan that is established by the
County, sharing the cost thereof, and
WHEREAS, it is appropriate for the County and the City to enter into a
memorandum of understanding setting out the responsibilities of the County and the
City with respect to such a plan, and
WHEREAS, the County has provided to the City the County's Replacement
Benefits Plan, and the memorandum of understanding between the County and
SBCERA, a copy of each which is attached hereto.

THEREFORE, IT IS HEREBY AGREED BY AND BETWEEN THE COUNTY AND
THE CITY AS FOLLOWS:
1.

City Is Bound By The Terms And Conditions Of The Plan

(a)
This memorandum of understanding ("MOU") is entered into by the
County and City in order to facilitate the efficient operation by the County of a
replacement benefits plan ("Plan") that will provide benefits to retired SBCERA
members who were employees of the City and whose benefits are limited by Section
415(b) of the Internal Revenue Code ("Code").
(b)
The City agrees to participate in and sponsor the Plan and to be
bound by all of the terms and conditions of the Plan, without limitation.
2.

Payment of Replacement Benefits

(a)
In accordance with the Plan, the County shall pay to affected retired
members of SBCERA, and to their surviving beneficiaries (if any), who were
employees of the City the difference between the benefits that would be payable
from SBCERA without regard to the limits of Section 415(b) of the Code and the
benefits that can be paid by SBCERA without violating Section 415(b). These
benefits are called "replacement benefits".
(b)
The County shall pay replacement benefits from payments made to
the County by City in accordance with Section 3 hereof, which payments shall be
held by the County as its general assets. No assets of SBCERA shall be used to
pay replacement benefits and no assets of SBCERA shall be used to pay the cost of
administration or any other costs regarding the operation of the Plan.
(c)
No benefits shall be owed or paid under this Plan to any former City
employee or to any person who may claim benefits with respect to benefits earned
by such an employee unless and until the City has paid to the County the amount
that the County has invoiced the City as provided in Section 3 below.
(d)
All payments made by the County under the Plan for or on behalf of
retired employees of the City shall be made in the capacity of agent for the City.
3.

Payments By The City To The County

(a)
As soon as practicable after SBCERA provides the County with
necessary and appropriate information for any year concerning the amount and
timing of replacement benefits payable to former employees of the City under the
Plan, the County shall invoice the City for the amount of replacement benefits
payable by the County as agent of the City for that year. At the same time, the
County shall invoice the City for its proportionate share of the County's cost of
administering the Plan and taxes (if any) that may be due on the payment of
replacement benefits. (The proportionate share of administrative costs shall be
determined on the basis of the number of people receiving benefits under the Plan
during the year.)

(b)
To the extent that the amount of replacement benefits payable by the
County as agent of the City increases during any year, the County shall invoice the
City for such additional amounts as soon as practicable after receiving the necessary
information from SBCERA with respect to the affected individuals, amounts and
timing of payment of such replacement benefits.
(c)
To the extent that the amount of replacement benefits payable by the
County as agent of the City is less during any year than has been paid by the City to
the County, the County shall retain any excess for replacement benefit payments
and costs during the following year.
(d)
The amount of any invoice from the County shall be paid by the City to
the County no later than the date set out in the invoice.
(e)
The City shall immediately pay to the County any amounts that the
County invoices the City for taxes (above the amounts set out in paragraph (a)
hereof) due with respect to the payment of benefits under the Plan.
(f)
The County shall hold all amounts received from the City as part of its
general assets. The City shall not have any property interest, preferred claims, liens
or any other beneficial interest whatsoever in any assets of the County, and shall
have only general creditor status with respect to the County, Further, no retired
member nor any other person who may be entitled to benefits under the Plan shall
have any property interest, preferred claims, liens or any other beneficial interest
whatsoever in any assets of the County or City, and shall have only general creditor
status with respect to the County and City.
4.

City Contributions to SBCERA

The County and SBCERA have entered into a memorandum of understanding with
respect to certain operational aspects of the Plan. Under that memorandum, and to
take account of the payment of replacement benefits, SBCERA shall adjust the
contributions of the City to SBCERA in accordance with the recommendations of
SBCERA's actuary. The City explicitly acknowledges that the County has no
responsibility whatsoever with respect to any such adjustment and that it is the
responsibility of the City to agree with SBCERA on the amount of any such
adjustment.
5.

Information

(a)
The City shall provide the County with all necessary or appropriate
information requested by the County and related to the operation of the Plan,
(b)
The County, as Plan Administrator, shall provide information to all
persons receiving benefits under the Plan with respect to the general operation of
the Plan and the amount and timing of benefits payable thereunder.

The County shall provide the City, annually, with a report on the
(c)
amounts paid under the Plan to retired members of SBCERA who were employees
of the City and to their surviving beneficiaries (if any).
6.

Taxes

The City designates the County, as Plan Administrator, as the agent of the City for
purposes of paying taxes and filing such forms and returns as are required by the
Internal Revenue Service and any other tax agency. The City will execute and file
such forms and other documents as are deemed necessary or appropriate by the
Plan Administrator in connection with this designation.
7.

Plan Administration

The City acknowledges that the County is the Plan Administrator and that it has the
sole authority and discretion to determine the benefits due under the Plan and to
interpret the Plan provisions. To the maximum extent allowed by law, the Plan
Administrator's interpretations, determinations, rules, and calculations shall be
conclusive, final and binding on the City, all Participants and Eligible Survivors and
any and all other persons claiming any rights under the Plan.
8.

Withdrawal

The voluntary or involuntary withdrawal of the City from the Plan shall
(a)
be governed by the terms and conditions in the Plan.
In the case of an involuntary withdrawal from the Plan by the City as
(b)
provided for in the Plan, the City shall pay to the County a reasonable withdrawal fee
as determined by the Plan Administrator.
(c)
In addition to the voluntary and mandatory withdrawal provisions in the
Plan, the County may, at any time and for its convenience, terminate this
memorandum of understanding with City. Termination shall be on written notice
given by the County to City, at least thirty (30) days before the date of termination
stated in the notice. Termination of this memorandum of understanding in
accordance with this Section 8(c) shall be deemed to be a valid and effective
voluntary withdrawal of City from the Plan governed by Section 5.3 of the Plan and
shall be subject to all of the effects and consequences of a voluntary withdrawal by
the City as provided in the Plan.
9.

Indemnification and Security

The City will indemnify and hold harmless the County and all other
(a)
cities that participate in and sponsor the Plan from and against any and all direct or
indirect liabilities, demands, claims, losses, costs and expenses including (without
limitation) reasonable attorneys fees, arising out of (directly or indirectly) or resulting
from the City participation in the Plan, withdrawal from the Plan and claims made by
or with respect to any former employee of City or any person claiming benefits as a
survivor of, or with respect to, any such employee.

At the sole discretion of the County, the City will provide security, that
(b)
the County deems sufficient, to provide for the payment of any and all direct or
indirect liabilities, demands, claims, losses, costs and expenses including (without
limitation) reasonable attorneys fees, that may be suffered by the County and all
other cities that participate in this arising out of (directly or indirectly) or resulting
from the City withdrawal from this Plan.
10.

Miscellaneous
(a)

Integration.
This Memorandum of Understanding and the documents referenced
herein constitute the entire agreement of the parties with respect to the
subject matter hereof and supersede all prior agreements and
understandings, both written and oral.

(b)

Amendment
This Memorandum of Understanding may only be amended pursuant
to a written agreement executed by both parties hereto.

IN WITNESS WHEREOF THIS AGREEMENT HAS BEEN ENTERED INTO AS OF
THE
DAY OF
, 2011.
COUNTY OF SAN BERNARDINO

City of Big Bear Lake

CHAIRMAN

Bill Jahn, MAYOR

SIGNED AND CERTIFIED THAT A
COPY OF APPROVED AS TO
LEGAL FORM:

JEAN-RENE BASLE
County Counsel
Attorneys for County of San Bernardino
DATED:

Legal Counsel

MEMORANDUM OF UNDERSTANDING
BETWEEN THE COUNTY OF SAN BERNARDINO AND THE SAN
BERNARDINO COUNTY EMPLOYEES' RETIREMENT ASSOCIATION
REGARDING THE SAN BERNARDINO COUNTY REPLACEMENT BENEFITS
PLAN

This Memorandum of Understanding (°MOU") is entered into by and between the San
Bernardino County Employees' Retirement Association ("SBCERA") and San
Bernardino County ("County") to be effective beginning on October 1, 2003.
WHEREAS, SBCERA provides retirement benefits to employees of the County of San
Bernardino and to participating districts, and
WHEREAS, the amount of benefits that can be provided to SBCERA members is limited
by Section 415(b) of the Internal Revenue Code ("section 415(b)" and "Code"
respectively), and
WHEREAS, the Code also provides that a County can establish a replacement benefits
plan to pay the full benefits earned by SBCERA members whose benefits are limited by
Section 415(b) , and
WHEREAS, such a replacement benefits plan is used by many other entities, in both
the private and public sector, to replace benefits limited by section 415(b), and
WHEREAS, it would be to the benefit of SBCERA and the County to ensure that all of
its members/employees receive the entire retirement benefits which they would earn
under SBCERA but for the limits of the Code, and
WHEREAS, the most efficient way for the County to operate a replacement benefits
plan is to enter into a memorandum of understanding with SBCERA setting out the
responsibilities of the County and SBCERA with respect to such a plan, and
WHEREAS, some Districts located within the County also participate in SBCERA and
the most efficient way for Districts to provide replacement benefits is to participate in a
replacement benefits plan that is established by the County, sharing the cost thereof,
and
WHEREAS, the County has provided to SBCERA the County's Replacement Benefits
Plan, a copy of which is attached to hereto.
THEREFORE, IT IS HEREBY AGREED BY AND BETWEEN THE COUNTY OF SAN
BERNARDINO ("COUNTY") AND THE SAN BERNARDINO COUNTY EMPLOYEES'
RETIREMENT ASSOCIATION ("SBCERA") AS FOLLOWS:

I/I
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1. Purpose of Agreement
This memorandum of understanding ("MOU") is entered into by the County and
SBCERA in order to facilitate the efficient operation by the County of a replacement
benefits plan ("Plan") that will provide benefits to retired SBCERA members whose
benefits are limited by Section 415(b) of the Internal Revenue Code ("Code").
2. Payment of Replacement Benefits
(a) In accordance with the Plan, the County shall pay to affected retired members of
SBCERA, and to their surviving beneficiaries (if any), the difference between the
benefits that would be payable from SBCERA without regard to the limits of Section
415(b) of the Code and the benefits that can be paid by SBCERA without violating
Section 415(b). These benefits are called "replacement benefit?.
(b) The Cdunty shall pay replacement benefits from its general assets. No assets of
SBCERA shall be used to pay replacement benefits and no assets of SBCERA shalt be
used to pay the cost of administration or any other costs regarding the operation of the
Plan.
3. Determination of Amount of Replacement Benefits
In accordance with its responsibilities under Section 415(b), SBCERA shall
(a)
determine the amount of benefits for any affected retired member and surviving
beneficiaries that would be paid from SBCERA without the limits of Section 415(b), and
shall determine the amount of the benefits that can be paid to such persons in
accordance with the limits of Section 415(b). The difference between these two
amounts (if any) is the amount of replacement benefits payable by the County under the
Plan.
SBCERA shall make this determination for the first year that the benefits of any
(b)
affected retired member or surviving beneficiary are limited by Section 415(b) and for
each relevant year thereafter. Annual determination is needed because both the
amount of the limits and the amount of SBCERA benefits may change annually.
To the extent that the amount of benefits that are limited by Section 415(b)
(c)
change during the year, and in accordance with its responsibilities under Section
415(b), SBCERA shall recalculate the benefits payable by the County under the Plan.
In accordance with the Plan, the County shall rely on the calculations by
(d)
SBCERA set out in paragraphs (a), (b), and (c) of this section for purposes-of
determining the replacement benefits payable under the Plan.
As provided in Section 5 of this MOU, SBCERA shall communicate to the County
(e)
the information determined under this Section 3.
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4. Effect on County Contributions To SBCERA of Section 415(1)) Limits
In accordance with the recommendation of SBCERA's actuary, County
(a)
contributions to SBCERA shall be adjusted to take into account the fact that SBCERA
cannot pay benefits that are greater than the limits provided by Section 415(b) of the
Code.
County contributions to SBCERA shall be adjusted when, in fact, replacement
(b)
benefits are payable under the Plan. At that time, SBCERA shall reduce County
contributions in an amount equal to the replacement benefits payable under the Plan in
accordance with the recommendation of SBCERA's actuary.
5. Communications Between the County and SBCERA
SBCERA shall communicate to the County, in writing and as soon as reasonably
(a)
practicable, all information known to SBCERA that is necessary or appropriate for the
efficient administration of the Plan. This communication includes but is not limited to the
following: the names and identifying numbers of the retired members and surviving
beneficiaries whose benefits are limited in any year; the amounts of their replacement
benefits (if any) and the calculations that support these amounts; the date as of which
the replacement benefits will become payable during each year (if any); the amount by
which the replacement benefits change during the year (if at all); the amount of
reduction in the County's contribution to SBCERA that will occur under section 4 hereof
(if any); and the date that any replacement benefits must cease (for example, on the
death of the retired member).
The County shall communicate to SBCERA, in writing and as soon as reasonably
(b)
practicable, all information that is necessary or appropriate for the efficient
administration of the Plan. This communication includes but is not limited to the
following: the names and identifying numbers of the Plan participants and eligible
surviving beneficiaries who are paid replacement benefits; the amount of such
payments; and the dates on which such payments occurred during the year.
6. Communications With Members
Upon receiving the needed information from SBCERA with respect to the
amounts and timing of payment of replacement benefits, the County shall inform each
affected individual about how the Plan works with respect to him or her, including the
amounts that will be paid under the Plan for the particular year, the timing of such
payments, any tax withholding elections available and all other information that is
necessary or appropriate for operation of the Plan.
7. Districts
The Plan provides that Districts that participate in SBCERA may participate in the
Plan, upon meeting the terms and conditions thereof. In such a case, the County will
administer the Plan on behalf of and as agent of the District. For purposes of
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replacement benefit determinations, SBCERA shall treat retired District members (and
their surviving beneficiaries) who participate in the Plan in the same manner as if they
had been County employees under this MOU. However, for purposes of Section 4 of
this MOU, regarding adjustment of contributions, SBCERA shall treat each District
separately and shall adjust the contributions of each District as recommended by
SBCERA's actuary.

8. Reconciliation of Amounts
The County and SBCERA shall take all reasonable steps to reconcile, after the
end of each year, the amounts of replacement benefits that have been identified as
payable by SBCERA and the amounts of replacement benefits that have actually been
paid. Underpayments or overpayments shall be corrected by the County in accordance
with the Plan.

9. Tax Reporting
SBCERA and the County shall be separately responsible for their required
reporting to the tax authorities, and neither shall be responsible for the other's reporting.

10. Indemnification and Hold Harmless
Each party to this MOU shall indemnify and hold the other harmless for any
costs, damages, or other liabilities incurred hereunder on account of its own negligence
or willful misconduct.

11. Miscellaneous
(a) Integration.
This Memorandum of Understanding and the documents referenced herein constitute
the entire agreement of the parties with respect to the subject matter hereof and
supercede all prior agreements and understandings, both written and oral
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(b) Amendment
This Memorandum of Understanding may only be amended pursuant to a written
agreement executed by both parties hereto.
IN WITNEASMEREOF, THIS
DAY OF
c't
THE

RE

k

or

AS BEEN ENTERED INTO AS OF
200 .

.forVY160
SAN BERNARDINO COUNTY EMPLOYEES'
—

COUNTY OF SAN BERNARDINO

RETIREMENT ASSOCIATION

DENNIS HANSBERG -, Chairman

[Insert name and title]

SIGNED AND CERTIFIED THAT A COPY OF
THIS DOCUMENT HAS BEEN DELIVERED
TO THE CHAIR* O•ME BOARD
J. RENWBA:S144
Board of g
`SO)3z-d;
By:
DATED:
APPROVED AS TO LEGAL FORM:
ALAN K. MARKS, County Counsel

RUT' E. STRINGER
Chief Deputy County Counsel
Attorneys for County of San Bernardino
DATED:

l j,13
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ATTACHMENT E

RESOLUTION NO. FP 2012-10C
A RESOLUTION OF THE BOARD OF DIRECTORS OF THE BIG BEAR
LAKE FIRE PROTECTION DISTRICT, CALIFORNIA, ESTABLISHING
A REPLACEMENT BENEFITS PLAN AND ADOPTING A
MEMORANDUM OF UNDERSTANDING WITH THE COUNTY OF SAN
BERNARDINO
WHEREAS, retirement benefits are provided to employees of San Bernardino County (hereafter
identified as "County") and the Big Bear Lake Fire Protection District (hereafter identified as
"District") by the San Bernardino County Employees' Retirement Association (hereafter
identified as "SBCERA"), and
WHEREAS, the amount of benefits that can be provided to SBCERA members is limited by
Section 415(b) of the Internal Revenue Code ("Code"), and
WHEREAS, California Government Code Section 31899.4 enacted by Assembly Bill 1585
effective January 1, 2003 requires the District to provide a replacement benefits plan to replace
benefits limited by section 415(b) of the Code, and
WHEREAS, the Code also explicitly provides that an employer can establish a replacement
benefits plan for SBCERA members whose benefits are limited by Section 415(b) in order to
replace the retirement benefits that cannot be paid by SBCERA, and
WHEREAS, such a replacement benefits plan is used by many other entitles, in both the private
and public sector, to replace benefits limited by section 415(b), and
WHEREAS, newly enacted California Government Code Section 752143 permits the District to
maintain a replacement benefits plan for employees first hired prior to January 1, 2013 so long as
the plan is also adopted prior to January 1, 2013, and prohibits new employees hired by the
District on or after January 1, 2013 from participating in such replacement benefits plan, and
WHEREAS, it would be to the benefit of the District's employees to ensure that all of its
members receive the entire retirement benefits which they would earn under SBCERA but for
the limits of the Code, and
WHEREAS, the most efficient way for the District to provide replacement benefits is to
participate in a replacement benefits plan that is established by the County, sharing the cost
thereof, and
WHEREAS, it is appropriate for the County and the District to enter into a memorandum of
understanding setting out the responsibilities of the County and the District with respect to such a
plan, and

WHEREAS, the County has provided to the District the County's Replacement Benefits Plan,
and the memorandum of understanding between the County and SBCERA, a copy of each which
is attached hereto.
NOW, THEREFORE, BE IT RESOLVED, that the Big Bear Lake Fire Protection District
hereby establishes a Replacement Benefits Plan and adopts the Memorandum of Understanding
with the County of San Bernardino to administer the plan, to be effective November 26, 2012.

PASSED, APPROVED AND ADOP IED this
AYES:
NOES:
ABSENT:
ABSTAIN:

David Caretto, Chairperson
ATTEST:

day of

, 2012.

MEMORANDUM OF UNDERSTANDING
BETWEEN THE COUNTY OF SAN BERNARDINO AND
BIG BEAR LAKE FIRE PROTECTION DISTRICT
REGARDING THE SAN BERNARDINO COUNTY
REPLACEMENT BENEFITS PLAN
WHEREAS, retirement benefits are provided to employees of San Bernardino
County (hereafter identified as "County") and the Big Bear Lake Fire Protection
District (hereafter identified as "District")by the San Bernardino County Employees'
Retirement Association (hereafter identified as "SBCERA"), and
WHEREAS, the amount of benefits that can be provided to SBCERA
members is limited by Section 415(b) of the Internal Revenue Code ("Code"), and
WHEREAS, California Government Code Section 31899.4 enacted by
Assembly Bill 1585 effective January 1, 2003 requires the provision of a replacement
benefit plan to replace benefits limited by section 415(b) of the Code, and

WHEREAS, the Code also explicitly provides that an employer can establish
a replacement benefits plan for SBCERA members whose benefits are limited by
Section 415(b) in order to replace the retirement benefits that cannot be paid by
SBCERA, and
WHEREAS, such a replacement benefits plan is used by many other entitles,
in both the private and public sector, to replace benefits limited by section 415(b),
and
WHEREAS, it would be to the benefit of the District's employees to ensure
that all of its members receive the entire retirement benefits which they would earn
under SBCERA but for the limits of the Code, and
WHEREAS, the most efficient way for the District to provide replacement
benefits is to participate in a replacement benefits plan that is established by the
County, sharing the cost thereof, and
WHEREAS, it is appropriate for the County and the District to enter into a
memorandum of understanding setting out the responsibilities of the County and the
District with respect to such a plan, and
WHEREAS, the County has provided to the District the County's
Replacement Benefits Plan, and the memorandum of understanding between the
County and SBCERA, a copy of each which is attached to hereto.

THEREFORE, IT IS HEREBY AGREED BY AND BETWEEN THE COUNTY AND
THE DISTRICT AS FOLLOWS:
1.

District is Bound By The Terms And Conditions Of The Plan

(a)
This memorandum of understanding ("MOU") is entered into by the
County and District in order to facilitate the efficient operation by the County of a
replacement benefits plan ("Plan") that will provide benefits to retired SBCERA
members who were employees of the District and whose benefits are limited by
Section 415(b) of the Internal Revenue Code ("Code").
(b)
The District agrees to participate in and sponsor the Plan and to be
bound by all of the terms and conditions of the Plan, without limitation.
2.

Payment of Replacement Benefits

(a)
In accordance with the Plan, the County shall pay to affected retired
members of SBCERA, and to their surviving beneficiaries (if any), who were
employees of the District the difference between the benefits that would be payable
from SBCERA without regard to the limits of Section 415(b) of the Code and the
benefits that can be paid by SBCERA without violating Section 415(b). These
benefits are called "replacement benefits".
(b)
The County shall pay replacement benefits from payments made to
the County by District in accordance with Section 3 hereof, which payments shall be
held by the County as its general assets, No assets of SBCERA shall be used to
pay replacement benefits and no assets of SBCERA shall be used to pay the cost of
administration or any other costs regarding the operation of the Plan.
(c)
No benefits shall be owed or paid under this Plan to any former District
employee or to any person who may claim benefits with respect to benefits earned
by such an employee unless and until the District has paid to the County the amount
that the County has invoiced the District as provided in Section 3 below.
(d)
All payments made by the County under the Plan for or on behalf of
retired employees of the District shall be made in the capacity of agent for the
District.
3.

Payments By The District To The County

(a)
As soon as practicable after SBCERA provides the County with
necessary and appropriate information for any year concerning the amount and
timing of replacement benefits payable to former employees of the District under the
Plan, the County shall invoice the District for the amount of replacement benefits
payable by the County as agent of the District for that year. At the same time, the
County shall invoice the District for its proportionate share of the County's cost of
administering the Plan and taxes (if any) that may be due on the payment of
replacement benefits. (The proportionate share of administrative costs shall be

determined on the basis of the number of people receiving benefits under the Plan
during the year.)
(b)
To the extent that the amount of replacement benefits payable by the
County as agent of the District increases during any year, the County shall invoice
the District for such additional amounts as soon as practicable after receiving the
necessary information from SBCERA with respect to the affected individuals,
amounts and timing of payment of such replacement benefits.
(c)
To the extent that the amount of replacement benefits payable by the
County as agent of the District is less during any year than has been paid by the
District to the County, the County shall retain any excess for replacement benefit
payments and costs during the following year.
The amount of any invoice from the County shall be paid by the
(d)
District to the County no later than the date set out in the invoice.
(e)
The District shall immediately pay to the County any amounts that the
County invoices the District for taxes (above the amounts set out in paragraph (a)
hereof) due with respect to the payment of benefits under the Plan.
The County shall hold all amounts received from the District as part of
(f)
its general assets. The District shall not have any property interest, preferred claims,
liens or any other beneficial interest whatsoever in any assets of the County, and
shall have only general creditor status with respect to the County. Further, no retired
member nor any other person who may be entitled to benefits under the Plan shall
have any property interest, preferred claims, liens or any other beneficial interest
whatsoever in any assets of the County or District, and shall have only general
creditor status with respect to the County and District.
4.

District Contributions to SBCERA

The County and SBCERA have entered into a memorandum of understanding with
respect to certain operational aspects of the Plan. Under that memorandum, and to
take account of the payment of replacement benefits, SBCERA shall adjust the
contributions of the District to SBCERA in accordance with the recommendations of
SBCERA's actuary. The District explicitly acknowledges that the County has no
responsibility whatsoever with respect to any such adjustment and that it is the
responsibility of the District to agree with SBCERA on the amount of any such
adjustment.
5.

Information

The District shall provide the County with all necessary or appropriate
(a)
information requested by the County and related to the operation of the Plan.
The County, as Plan Administrator, shall provide information to all
(b)
persons receiving benefits under the Plan with respect to the general operation of
the Plan and the amount and timing of benefits payable thereunder.

The County shall provide the District, annually, with a report on the
(c)
amounts paid under the Plan to retired members of SBCERA who were employees
of the District and to their surviving beneficiaries (if any).
6.

Taxes

The District designates the County, as Plan Administrator, as the agent of the District
for purposes of paying taxes and filing such forms and returns as are required by the
Internal Revenue Service and any other tax agency. The District will execute and file
such forms and other documents as are deemed necessary or appropriate by the
Plan Administrator in connection with this designation.
7.

Plan Administration

The District acknowledges that the County is the Plan Administrator and that it has
the sole authority and discretion to determine the benefits due under the Plan and to
interpret the Plan provisions. To the maximum extent allowed by law, the Plan
Administrator's interpretations, determinations, rules, and calculations shall be
conclusive, final and binding on the District, all Participants and Eligible Survivors
and any and all other persons claiming any rights under the Plan.
8.

Withdrawal

(a)
The voluntary or involuntary withdrawal of the District from the Plan
shall be governed by the terms and conditions in the Plan.
In the case of an involuntary withdrawal from the Plan by the District
(b)
as provided for in the Plan, the District shall pay to the County a reasonable
withdrawal fee as determined by the Plan Administrator.
In addition to the voluntary and mandatory withdrawal provisions in the
(c)
Plan, the County may, at any time and for its convenience, terminate this
memorandum of understanding with District. Termination shall be on written notice
given by the County to District, at least thirty (30) days before the date of termination
stated in the notice. Termination of this memorandum of understanding in
accordance with this Section 8(c) shall be deemed to be a valid and effective
voluntary withdrawal of District from the Plan governed by Section 5.3 of the Plan
and shall be subject to all of the effects and consequences of a voluntary withdrawal
by the District as provided in the Plan.
9.

Indemnification and Security

(a)
The District will indemnify and hold harmless the County and all other
districts that participate in and sponsor the Plan from and against any and all direct
or indirect liabilities, demands, claims, losses, costs and expenses including (without
limitation) reasonable attorneys fees, arising out of (directly or indirectly) or resulting
from the District's participation in the Plan, withdrawal from the Plan and claims

made by or with respect to any former employee of District or any person claiming
benefits as a survivor of, or with respect to, any such employee.
(b)
At the sole discretion of the County, the District will provide security,
that the County deems sufficient, to provide for the payment of any and all direct or
indirect liabilities, demands, claims, losses, costs and expenses including (without
limitation) reasonable attorneys fees, that may be suffered by the County and all
other districts that participate in this arising out of (directly or indirectly) or resulting
from the District's withdrawal from this Plan.
10.

Miscellaneous
(a)

Integration.
This Memorandum of Understanding and the documents referenced
herein constitute the entire agreement of the parties with respect to the
subject matter hereof and supersede all prior agreements and
understandings, both written and oral.

(b)

Amendment
This Memorandum of Understanding may only be amended pursuant
to a written agreement executed by both parties hereto.

IN WITNESS WHEREOF THIS AGREEMENT HAS BEEN ENTERED INTO AS OF
THE
DAY OF
, 2012.
COUNTY OF SAN BERNARDINO

Big Bear Lake Fire Protection District

CHAIRMAN

David Caretto, Chairman

SIGNED AND CERTIFIED THAT A
COPY OF APPROVED AS TO
LEGAL FORM:

JEAN-RENE BASLE
DATED:

Legal Counsel

MEMORANDUM OF UNDERSTANDING
BETWEEN THE COUNTY OF SAN BERNARDINO AND THE SAN
BERNARDINO COUNTY EMPLOYEES' RETIREMENT ASSOCIATION
REGARDING THE SAN BERNARDINO COUNTY REPLACEMENT BENEFITS
PLAN
This Memorandum of Understanding ("MOU") is entered into by and between the San
Bernardino County Employees' Retirement Association ("SBCERA") and San
Bernardino County ("County") to be effective beginning on October 1, 2003.
WHEREAS, SBCERA provides retirement benefits to employees of the County of San
Bernardino and to participating districts, and
WHEREAS, the amount of benefits that can be provided to SBCERA members is limited
by Section 415(b) of the Internal Revenue Code ("section 415(b)" and "Code"
respectively), and
WHEREAS, the Code also provides that a County can establish a replacement benefits
plan to pay the full benefits earned by SBCERA members whose benefits are limited by
Section 415(b) , and
WHEREAS, such a replacement benefits plan is used by many other entities, in both
the private and public sector, to replace benefits limited by section 415(b), and
WHEREAS, it would be to the benefit of SBCERA and the County to ensure that all of
its members/employees receive the entire retirement benefits which they would earn
under SBCERA but for the limits of the Code, and
WHEREAS, the most efficient way for the County to operate a replacement benefits
plan is to enter into a memorandum of understanding with SBCERA setting out the
responsibilities of the County and SBCERA with respect to such a plan, and
WHEREAS, some Districts located within the County also participate in SBCERA and
the most efficient way for Districts to provide replacement benefits is to participate in a
replacement benefits plan that is established by the County, sharing the cost thereof,
and
WHEREAS, the County has provided to SBCERA the County's Replacement Benefits
Plan, a copy of which is attached to hereto.
THEREFORE, IT IS HEREBY AGREED BY AND BETWEEN THE COUNTY OF SAN
BERNARDINO ("COUNTY") AND THE SAN BERNARDINO COUNTY EMPLOYEES'
RETIREMENT ASSOCIATION ("SBCERA") AS FOLLOWS:

III
MOU — county/retirement Association
RES:sme #225678

1

. Purpose of Agreement
This memorandum of understanding ("MOU") is entered into by the County and
SBCERA in order to facilitate the efficient operation by the County of a replacement
benefits plan ("Plan") that will provide benefits to retired SBCERA members whose
benefits are limited by Section 415(b) of the Internal Revenue Code ("Code").
2. Payment of Replacement Benefits
(a) In accordance with the Plan, the County shall pay to affected retired members of
SBCERA, and to their surviving beneficiaries (if any), the difference between the
benefits that would be payable from SBCERA without regard to the limits of Section
415(b) of the Code and the benefits that can be paid by SBCERA without violating
Section 415(b). These benefits are called "replacement benefits".
(b) The Co'Linty shall pay replacement benefits from its general assets. No assets of
SBCERA shall be used to pay replacement benefits and no assets of SBCERA shalt be
used to pay the cost of administration or any other costs regarding the operation of the
Plan.
3. Determination of Amount of Replacement Benefits
In accordance with its responsibilities under Section 415(b), SBCERA shall
(a)
determine the amount of benefits for any affected retired member and surviving
beneficiaries that would be paid from SBCERA without the limits of Section 415(b), and
shall determine the amount of the benefits that can be paid to such persons in
accordance with the limits of Section 415(b). The difference between these two
amounts (if any) is the amount of replacement benefits payable by the County under the
Plan.
SBCERA shall make this determination for the first year that the benefits of any
(b)
affected retired member or surviving beneficiary are limited by Section 415(b) and for
each relevant year thereafter. Annual determination is needed because both the
amount of the limits and the amount of SBCERA benefits may change annually.
To the extent that the amount of benefits that are limited by Section 415(b)
(c)
change during the year, and in accordance with its responsibilities under Section
415(b), SBCERA shall recalculate the benefits payable by the County under the Plan.
In accordance with the Plan, the County shall rely on the calculations by
(d)
SBCE RA set out in paragraphs (a), (b), and (c) of this section for purposes of
determining the replacement benefits payable under the Plan.
As provided in Section 5 of this MOU, SBCERA shall communicate to the County
(e)
the information determined under this Section 3.
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4. Effect on County Contributions To SBCERA of Section 415(b) Limits
(a) In accordance with the recommendation of SBCERA's actuary, County
contributions to SBCERA shall be adjusted to take into account the fact that SBCERA
• cannot pay benefits that are greater than the limits provided by Section 415(b) of the
Code.
(b) County contributions to SBCERA shall be adjusted when, in fact, replacement
benefits are payable under the Plan. At that time, SBCERA shall reduce County
contributions in an amount equal to the replacement benefits payable under the Plan in
accordance with the recommendation of SBCERA's actuary.
5. Communications Between the County and SBCERA
SBCERA shall communicate to the County, in writing and as soon as reasonably
(a)
practicable, all information known to SBCERA that is necessary or appropriate for the
efficient administration of the Plan. This communication includes but is not limited to the
following: the names and identifying numbers of the retired members and surviving
beneficiaries whose benefits are limited in any year; the amounts of their replacement
benefits (if any) and the calculations that support these amounts; the date as of which
the replacement benefits will become payable during each year (If any); the amount by
which the replacement benefits change during the year (if at all); the amount of
reduction in the County's contribution to SBCERA that will occur under section 4 hereof
(if any); and the date that any replacement benefits must cease (for example, on the
death of the retired member).
The County shall communicate to SBCERA, in writing and as soon as reasonably
(b)
practicable, all information that is necessary or appropriate for the efficient
administration of the Plan. This communication includes but is not limited to the
following: the names and identifying numbers of the Plan participants and eligible
surviving beneficiaries who are paid replacement benefits; the amount of such
payments; and the dates on which such payments occurred during the year.
6. Communications With Members
Upon receiving the needed information from SBCERA with respect to the
amounts and timing of payment of replacement benefits, the County shall inform each
affected individual about how the Plan works with respect to him or her, including the
amounts that will be paid under the Plan for the particular year, the timing of such
payments, any tax withholding elections available and all other information that is
necessary or appropriate for operation of the Plan.
7. Districts
The Plan provides that Districts that participate in SBCERA may participate in the
Plan, upon meeting the terms and conditions thereof. In such a case, the County will
administer the Plan on behalf of and as agent of the District. For purposes of
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replacement benefit determinations, SBCERA shall treat retired District members (and
their surviving beneficiaries) who participate in the Plan in the same manner as if they
had been County employees under this MOU. However, for purposes of Section 4 of
this MOU, regarding adjustment of contributions, SBCERA shall treat each District
separately and shall adjust the contributions of each District as recommended by
SBCERA's actuary.
8. Reconciliation of Amounts
The County and SBCERA shall take all reasonable steps to reconcile, after the
end of each year, the amounts of replacement benefits that have been identified as
payable by SBCERA and the amounts of replacement benefits that have actually been
paid. Underpayments or overpayments shall be corrected by the County in accordance
with the Plan.
9. Tax Reporting
SBCERA and the County shall be separately responsible for their required
reporting to the tax authorities, and neither shall be responsible for the other's reporting.
10. Indemnification and Hold Harmless
Each party to this MOU shall indemnify and hold the other harmless for any
costs, damages, or other liabilities incurred hereunder on account of its own negligence
or willful misconduct.
11. Miscellaneous
(a) Integration.
This Memorandum of Understanding and the documents referenced herein constitute
the entire agreement of the parties with respect to the subject matter hereof and
supercede all prior agreements and understandings, both written and oral.
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(b) Amendment
This Memorandum of Understanding may only be amended pursuant to a written
agreement executed by both parties hereto.
, RofE4 , 100
_ 4AS BEEN ENTERED INTO AS OF
IN WITNESAVEREOF, THIS •
DAY OF al. _s_ gr I 200 .
THE
AP'
07)
SAN BERNARDINO COUNTY EMPLOYEES'
COUNTY OF SAN BERNARDINO
RETIREMENT ASSOCIATION

6of--

[Insert name and title]
SIGNED AND CERTIFIED THAT A COPY OF
THIS DOCUMENT HAS BEEN DELIVERED
TO THE CI;IAIR*49E•THE BOARD
J. RENEE,J4SAAPL_ rl

APPROVED AS TO LEGAL FORM:
ALAN K. MARKS, County Counsel
By.
f°:"4-1St
RUT.' E. STRINGER
Chief Deputy County Counsel
Attorneys for County of San Bernardino
DATED:
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